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Best Practices to Enforce Executed 
Arbitration Agreements in Skilled 
Nursing Facilities
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Overview

• What  i s  Arb i t ra t ion?
• How to  Ensure  an  En fo rceab le  

Arb i t ra t ion  Agreement
• CMS Surveys  &  Cr i t i ca l  E lement  

Pa thways  (CEPs)  -  A rb i t ra t ion
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What is Arbitration? – A Win-Win For Everyone
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• If a dispute arises, the parties do not go to Court.
• The case is presented to the arbitrator instead of a judge and jury.
• The Arbitrator makes the decision.
• The parties select an arbitrator who knows this area of the law. The 

location of Arbitration will be that which is most convenient for the 
parties.

• Arbitration is less expensive and faster.
• Claims are not limited; damages are not limited.
• Arbitration is different from mediation.
• Arbitration is the best “risk management” non-care related tool.
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How to Ensure an Enforceable Arbitration Agreement

• Make sure the correct person is signing the agreement
• Make sure all necessary documentation is provided & 

received (DPOA, Advanced Directive, etc.)
• Make sure the Arbitration Agreement is separate from 

the Admission Agreement
• Use a proper Arbitration Agreement
• Make sure all sections of the agreement are 

appropriately filled out
• Retain executed color copy in the patient’s file
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Who Should Sign the Arbitration Agreement?

5

• FIRST:  If the Resident is alert and oriented, the Resident is the first choice for 
a signature;

• SECOND CHOICE: a family member with a Durable Power of Attorney for 
Healthcare or an appointed conservator;

• THIRD CHOICE: a spouse;
• FOURTH CHOICE: a son or daughter;
• FIFTH CHOICE: a grandson or granddaughter;
• LAST: the person who identifies as the Responsible Party or “friend”, etc.
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What if the Resident is alert and oriented, yet wants 
someone else to sign the arbitration agreement for them?
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• The Admissions Coordinator must ensure that he/she hears Resident say that they 
want the other person to sign the Arbitration Agreement.

• The Admissions Coordinator documents the conversation on the Admissions 
Coordinator Declaration so there is a contemporaneous record which proves the 
Resident gave someone else authority to sign the Arbitration Agreement for them.

• Why is this important?
•  A declaration made under penalty of perjury at the time of the signing which accurately 

documents the conversation between the Admissions Coordinator, the Resident and the 
person signing on behalf of the Resident is the best evidence that the person signing had 
express authority to sign on behalf of the Resident. 

• A court will give this document great weight in determining if the Arbitration Agreement is 
valid and enforceable.

• A Petition to Compel Arbitration is generally filed with the Court several months to several 
years after the fact. Without an accurate Declaration, it is nearly impossible for people to 
remember what actually occurred at the time of the signing.
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What if the Resident or Responsible Party says there is a 
Power of Attorney document, but they do not have a copy 
of it at the time the Arbitration Agreement is presented?
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• Ideally, the signatures should not be obtained until a copy of the POA document is 
received and reviewed, but get signatures and follow up later.

• It is best to obtain the signatures with the POA document that is reviewed to ensure the 
proper party is signing.

• Review POA to determine if the agent’s authority to act begins when the Resident is 
incapacitated or if it begins at the time the POA was signed.
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Make sure all necessary documentation is provided & 
received 
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• Resident’s Advance Directive; or 
• Power of Attorney for Health Care; or
• Order Appointing Conservator; or
• Signed form from Patient granting authority to agent
• Admissions Coordinator Declaration 
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Presenting the Arbitration Agreement
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• Present the Arbitration Agreement at the same time the Admission Agreement is 
presented. 

• Arbitration should be explained and all questions should be addressed.
• Explain that the Arbitration Agreement is not a condition of admission.
• Explain that the agreement can be rescinded for up to 30 days.
• If the patient is not signing the agreement, ensure the signatory is authorized to sign for 

the resident (i.e., POA, verbal consent).
• What if they ask a question, and you do not know the answer?

• Advise them that you will follow up regarding their question as soon as possible and then 
consult with the Administrator.

• Provide the patient and/or their representative with a copy of the signed agreement.
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CMS Surveys & Critical Element Pathways (CEPs) - 
Arbitration
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• The Critical Element Pathways (CEPs) are guidelines and standards established by the 
Centers for Medicare and Medicaid Services (CMS) to evaluate the quality of care 
provided in healthcare facilities, including nursing homes and long-term care facilities.

• CMS recently released their CEP for the use of Arbitration Agreements.
• Facilities must:

• Maintain copies of all executed Arbitration Agreements
• A list of residents in the facility that have entered into a binding arbitration agreement 

on or after September 16, 2019.
• A list of the residents who have had resolved disputes through the arbitration process 

that occurred on or after September 16, 2019.



Click to edit Master title style

11

CMS Surveys & Critical Element Pathways (CEPs) - 
Arbitration
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• Admissions Staff should be prepared to Answer the following:
• When and under what circumstances do you request that resident or his/her representative 

agree to an arbitration agreement?
• How do you ensure the resident or representative understands the terms of the arbitration 

agreement? 
• How do you ensure the arbitration agreement is explained in a form and manner that 

accommodates the resident or his/her representative’s needs? 
• How do you ensure the resident understands their rights with regard to the arbitration 

agreement, such as their right to refuse to enter into it, and their right to rescind it within 30 
days? 

• What is the process for allowing residents or their representatives to terminate, or withdraw 
from an arbitration agreement in the first 30 days? 

• How do you determine if the resident’s physical condition and his/her cognitive status may be 
contributing factors in understanding of the binding arbitration agreement, including his/her 
ability to make an informed and appropriate decision?
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Thank You
Colin M. Harrison – charrison@wilsongetty.com
William C. Wilson – bwilson@wilsongetty.com

(858) 847-3237

mailto:charrison@wilsongetty.com
mailto:bwilson@wilsongetty.com
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